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ADOPTION AMENDMENT BILL (NO. 2) 2002 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 4:  Section 3 replaced -  
Debate was interrupted after the clause had been partly considered. 

Mr M.F. BOARD:  I refer to proposed section 3(2).  I do not want to discuss the nature of the decision making 
that has taken place with regard to Aboriginal culture.  I want to explore with the minister the precedent that is 
being set for other Australians who have a different cultural or religious background and who may seek to have a 
similar provision put in place for them because their culture or religion requires that adoptions take place within 
that cultural or religious context.  How will the minister treat such applications?   

Ms S.M. McHALE:  I thank the member for his question.  I will comment first on a point made by the member 
for Churchlands while it is in my mind.  The member asserted that the principle about adoption being a service 
for the child has come into our mind only since the amendments with regard to gay and lesbian adoptions.  I 
make the comment that that point was made very strongly in the review of the legislation in 1997.   

The member for Murdoch asked about the adoption of children from cultures other than a white Australian 
culture.  The fundamental difference is that we are talking here about a body of knowledge that we have gained 
over a number of years about the past treatment of Aboriginal children in adoptions.  I am not saying that is how 
we treat Aboriginal children now, but there is now a body of knowledge and opinion about the importance of the 
Aboriginal placement principle.  That same groundswell that has occurred in a variety of reviews on the adoption 
of Aboriginal children, such as in the “Bringing Them Home” report and elements of the Gordon inquiry report, 
does not exist for children from other cultures.  We are not introducing anywhere in this legislation the principle 
that is sometimes referred to as cultural consistency and that says that children from a certain country should be 
adopted only by parents from that country; therefore, an Indian child can be adopted only by an Indian family.  
We are not taking that view.  When we get to the clauses that deal with having an appreciation of the child’s 
culture, religion and background, I will be happy to continue that discussion.  The answer is that at this stage, 
and for the foreseeable future, what distinguishes the debate on Aboriginal children is that we know from history 
and experience that we have had appalling practices in the past.  The Aboriginal communities are asking, and 
have been for 10 years or more, that we include this principle in the legislation.  In 1982 the then Labor 
Government made it clear that it wanted the Aboriginal placement principle to be included in the legislation.  
However, when the coalition came into government, it decided not to include that principle.  That was its call.  
Our call is that we are entirely consistent.  We believe the Aboriginal placement principle is important and 
should be included in the legislation; and we have the backing of several eminent reports and of Aboriginal 
communities.   

I will comment also on the Gordon inquiry, because much has been said, particularly by the member for Hillarys, 
about how Aboriginal communities do not want these placements; therefore, we should not have them.  I counsel 
anyone against quoting selectively or using one opinion to argue another.  It is correct to say that the Gordon 
report expressed the opinion on page 152 that -  

Aboriginal communities expressed concern to the Inquiry during consultations that the Aboriginal Child 
Placement Principles were not appropriate . . .  

It went on to cite a few examples.  I am not arguing that that was not said to the Gordon inquiry.  What I am 
saying is that that did not apply to adoption.  That opinion was expressed about children who might be placed in 
care, in emergency circumstances in particular.  It states also -  

It is without doubt that the decision to apprehend a child is a difficult one, but the decision as to where 
to place a child is equally so and often needs to be done quickly without all the information being 
available to the decision maker, at least in the short-term. 

That is the context in which the comments about the Aboriginal child placement principle were made to the 
Gordon inquiry.  It is fair to say that those comments were made.  However, they were not made in relation to 
adoption.  It is very important that we have that understanding and have a clear appreciation of what was said.  
The Gordon inquiry did not say that Aboriginal placements should not be included in this legislation.   
Mr R.F. JOHNSON:  I have listened to the minister’s comments on the Gordon inquiry and the Aboriginal child 
placement principle.  The minister is right: the Gordon inquiry was not looking into the adoption of Aboriginal 
children.  It was looking into the abuse of Aboriginal children within a particular Aboriginal community.  The 
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point I am making is that the Aboriginal people who made submissions to the Gordon inquiry stated clearly, as 
can be seen at page 152 and as the minister said, that the Aboriginal child placement principle was not working 
for children who were being placed in care or were being looked after. 
Ms S.M. McHale:  It was not appropriate.   
Mr R.F. JOHNSON:  We can talk semantics, but the essence of it is that the report was saying that the 
Aboriginal child placement principle was not working for the Aboriginal children who were being looked after 
by other members of that particular Aboriginal community or by their extended family because children ended 
up being abused.  The minister has been designated by the Premier as the prime person who has responsibility 
for the welfare of the children of this State, yet the minister is prepared, as I see it, to make what she regards as 
the Aboriginal culture the first and foremost priority over and above the welfare of children who may need to be 
adopted and who often would be better off if they were adopted, because if some of the children who were 
abused in that Aboriginal community in the Swan Valley had been adopted, perhaps we would not have had the 
tragic consequences that led to that inquiry.  However, the minister does not want to do that.  The minister keeps 
telling me that Aboriginal groups have told her overwhelming that they believe in the Aboriginal child 
placement principle and want it to be enshrined in law in this Bill.  How many Aboriginal groups are there in 
Australia and in Western Australia, and will the minister give a guarantee that 100 per cent of those Aboriginal 
groups agree with what she is saying?  Does every single one of them agree with the Aboriginal child placement 
principle of which the minister is talking? 

Ms S.M. McHALE:  I will answer that question.  I will put on record the comments from the Western Australian 
Indigenous Child Care Agencies Council.  This letter is signed by Dawn Wallam, the Executive Director of 
Yorganop Child Care Aboriginal Corporation as the Convenor of the Secretariat of the Western Australian 
Indigenous Child Care Agencies Council.  That council represents indigenous childcare agencies.  Ms Wallam 
states -  

We would like to take this opportunity to reinforce our position on the legislation as it relates to the 
adoption of Aboriginal children. 

We strongly endorse the inclusion in legislation of the Aboriginal Child Placement Principle.  This 
gives special consideration to allow Aboriginal and Torres Strait Islander children to be placed into the 
care of the Aboriginal community as a priority. 

The main objective in initiating the . . . Principle in the first place was to ensure that government 
policies forcing the indiscriminate removal of Aboriginal children from Aboriginal families . . . would 
no longer be capable of revival. 

It goes on -  

The best interests of the child, remains our focus at all times. 
Mr R.F. Johnson:  Are you basing your decision to enshrine this principle in law on that one letter? 
Ms S.M. McHALE:  This letter is dated 19 September 2002.  It goes on to say -  

One outcome of the report from the recent Gordon Inquiry carried a warning to the community of the 
risks to which Aboriginal children are exposed, and emphasised the importance of the whole 
community’s role in protecting Aboriginal children’s rights.  We would like to recognise and accept our 
responsibility as Aboriginal community agencies to stand up for our children in the respect of cross-
cultural adoption. 

I will answer the member’s interjection.  No, of course I am not basing our proposal to include the placement 
principle on one letter.  I said to the member earlier that the Government has been striving to get this principle in 
the adoption legislation since 1992.  Since then the “Bringing them Home” report and other reports have 
commented on the importance of doing this.  
I will also put on record correspondence from the Secretariat National Aboriginal Islander Child Care - known as 
SNAICC - signed by Julian Pocock and dated 18 September.  The letter states -  

SNAICC therefore wishes to reiterate the critical importance of the Aboriginal Child Placement 
Principle and the need for the Government to strengthen rather than diminish its application.   

The relevance of quoting those two letters is that they are post the Gordon inquiry.  I believe that they were 
responding to suggestions that the Gordon inquiry had said that the Aboriginal placement principle was not 
appropriate.  The organisation in Western Australia that represents all indigenous childcare agencies has 
commented, as has the Secretariat National Aboriginal Islander Child Care, which is based in Victoria.  It is 
difficult to believe that anybody could say that the Aboriginal organisations that work with and on behalf of 
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Aboriginal children do not support this principle.  It is as clear as day that the Aboriginal communities and 
Aboriginal organisations want this placement principle in the legislation, and this Government will include it. 

Mr R.F. JOHNSON:  The minister has not answered my question.  She has quoted from two letters, and I have 
copies of both those letters.  I asked the minister how many Aboriginal groups there are in Australia, particularly 
in Western Australia, and how many have endorsed the comments of the minister.  The minister keeps 
commenting flippantly that Aboriginal communities have made it clear that they want the Aboriginal child 
placement principle enshrined in law.  I want to know how many Aboriginal communities there are, and whether 
the minister will give a guarantee that every single one of those communities is of the same mind.  The minister 
did not answer that question when I asked her last time.  Perhaps she will also tell me for how long the state 
organisation has been established. 

Mr A.D. McRae:  What is the point of that? 

Mr R.F. JOHNSON:  I am not talking to the member for Riverton.  This is not question time; this is 
consideration in detail.  I am talking to the minister.  If the member for Riverton wants to say something, he can 
get to his feet and do so.  He can ask questions.  However, I am asking questions of the minister, and I would 
really appreciate an answer. 

Mr A.D. McRae:  It is question time for you. 

Mr R.F. JOHNSON:  Yes, it is question time for me; that is right.  That is what consideration in detail is all 
about, my friend.  I would appreciate answers to those questions.  Also, the minister did not answer the question 
about the best interests of the child being paramount under the child placement principle, in light of the Gordon 
inquiry report and the submissions made to that inquiry.  During that inquiry, Aboriginal communities said that 
the Aboriginal child placement principle was not working.  We are enshrining in law something that has 
obviously not been working.  The tragic consequences at the Swan Valley Nyungah Community and the tragic 
death of Susan Taylor may not have happened if that principle had not been in place.  Surely, by enshrining it in 
law, the minister could be condemning more children to the same fate.  I would appreciate an answer. 

Ms S.M. McHALE:  I am quite happy to answer this question, but I think we are going over the same ground in 
each question.  The fundamental issue is that members on the other side of the House do not want the principle 
in the legislation.  That is fair enough.  They did not put it in the legislation in 1993.  They had the opportunity, 
and they argued in 1993 and 1994 that they did not want it in the legislation.  As I said, that was their call.  This 
Government’s call is different.  Its call has been a long-term consistent call to put it in the legislation.   

The member asked me how many Aboriginal communities there are in this State.  I do not have that figure.  
There are -  

Mr A.J. Carpenter:  About 270. 

Ms S.M. McHALE:  I thank the minister.  I was going to say hundreds.  There are 270 Aboriginal communities.  
I cannot give the member for Hillarys a guarantee on every single one of those 270 communities.  However, I 
can give him a guarantee that when the legislation review was conducted, there were extensive consultations 
with Aboriginal organisations and individuals.   

Mr R.F. Johnson:  When was that? 

Ms S.M. McHALE:  In 1997, followed by 18 months of public submissions and public review.  The answer to 
the question is 270 Aboriginal communities.  I have reaffirmed for the member that the overriding Aboriginal 
body representing Aboriginal childcare agencies wholeheartedly supports the inclusion of the Aboriginal child 
placement principle in this legislation.  Therefore, I think I have answered the question. 

Mr R.F. Johnson:  The other question I asked was, how long has that state organisation been in place?   

Ms S.M. McHALE:  I am happy to give the member the precise answer, but I do not have it now.  It has been in 
place for quite a number of years.  I believe that state organisation was consulted during the review.  If it is of 
any consequence, I am happy to find out.  However, that is not material to this issue, quite frankly.  The 
fundamental difference is that the Opposition does not want the placement principle in the legislation; we do, 
and that is our position.  Unless any new issues are coming up, I suggest we move on from this one. 

Mr M.F. BOARD:  Although the minister may want to move on, I want to talk about the principle that is 
involved.  Although the minister may want to talk specifically about Aboriginal adoptions, I do not.  I want to 
talk about the principle; that is, that the minister is now enshrining a different set of rules for people who live in 
Australia and who have a different cultural background from others.  We may have made some mistakes in the 
past.  Most of those mistakes were in fact mistakes of government and individuals in our community who felt 
they were doing the right thing as a result of government law and policy, but later it was found that somehow 



Extract from Hansard 
[ASSEMBLY - Wednesday, 13 November 2002] 

 p3093b-3104a 
Mr Mike Board; Ms Sheila McHale; Mr Rob Johnson; Mr Colin Barnett; Ms Katie Hodson-Thomas; Acting 

Speaker; Dr Elizabeth Constable 

 [4] 

they had not done the right thing, and government had erred in its decision making.  So be it.  This legislation 
will enshrine the mistakes of the past in an assumption that they will continue into the future.  It will mean that 
we have not learnt from those mistakes and we are not prepared to move on.  The legislation will enshrine those 
mistakes for one group of people and not for any religious group or any other cultural group who may be 
Australians but of a different cultural background and who may also have concerns about adoption.  There are 
religious groups who have concerns.  I will not refer to the particular religious groups of people, but I am sure 
the minister knows them.  It would be anathema, for instance, for two religious groups of people who are 
currently in conflict with each other to adopt the children of the group at whom they are currently firing missiles.  
The reality is that those matters have not been enshrined in legislation.  I am sure the Department for Community 
Development - the adoption agency - would not encourage, support or approve an adoption under those 
circumstances, yet those matters are not enshrined in the legislation.  We presume that the correct decisions for 
adoption will be made at the correct time, given the facts and circumstances of the adoption; but we are not 
enshrining that in the legislation. 

We are singling out one cultural group - Aboriginal people.  I am not against doing that to some degree.  I am 
against the part principle being argued by the minister.  It is not a full principle that applies to other Australians; 
it applies only to selected Australians.  The minister is putting in place divisive legislation.  I do not argue that 
Aboriginals do not have the right to adopt Aboriginal children and have them stay in their communities; if 
possible, I would encourage that.  However, when a principle is enshrined in legislation that divides one group 
from another, a set of circumstances is established that provides two rules for Australians.  That is the reason the 
Opposition has a problem with this clause. 

Ms S.M. McHALE:  We are putting into the legislation the principle, belief or, at worst, statement that adoption 
is acknowledged as not being part of the Aboriginal and Torres Strait Islander culture.  The legislation states that 
in clause 4.  Unless the member disagrees with that as a statement, we are in agreement.  The issue then comes 
down to how to apply that principle. 

Mr M.F. Board:  Let us take an extreme case.  Let us say it does not apply to another cultural group.  There could 
be a group of Eskimos living in Western Australia.  That might sound ridiculous, but there might be, and let us 
say that the culture of Eskimos does not permit adoptions.  There might be a religious group that does not permit 
adoptions.  I know of a number of religious groups that do not allow adoptions, yet a child might find itself in the 
circumstances of such a group.  Those religious groups could ask the minister for the same exemptions. 

Ms S.M. McHALE:  Are you going to be quick, because you are using my time, and I am happy to answer the 
question? 

Mr M.F. Board:  You are not prepared to entertain that because you have said that the correct decision will be 
made at the time after considering all the circumstances.  You are not prepared to do it in this case.  This clause 
is a separate set of rules. 

Ms S.M. McHALE:  I will try to explain it clearly so that the member can understand the process.  This is a 
statement that acknowledges that adoption is not part of Aboriginal culture.  The member should then look at 
different parts of the legislation to put together the picture of rights.  The member for Hillarys and I disagree on 
this statement.  The right of a relinquishing parent to have a say in who adopts his or her child is also enshrined 
in the legislation and must be seen alongside this clause. 

Mr M.F. Board:  It is not separated.  You would have been better off putting in the legislation the fact that 
different cultures, rather than one culture, have that enshrined in their culture. 

Ms S.M. McHALE:  Which others? 

Mr M.F. Board:  I do not know the others, but neither do you, and that is the point. 

Ms S.M. McHALE:  No, but we do know that we are basing our legislation on the reviews that have taken place 
in the past decade or so.  We know that Aboriginal organisations say that it is not part of their culture and they 
do not want it except in exceptional circumstances; when adoption is contemplated they want these principles 
considered. 

Mr M.F. Board:  But you are making a separate rule. 

Ms S.M. McHALE:  I cannot explain it any more clearly than that.  This is a statement acknowledging the facts 
of cultural traditions and, subsequently, rights.  If an Eskimo does not want his or her child adopted - 

Mr M.F. Board:  But you don’t enshrine it in legislation. 

Ms S.M. McHALE:  No, because the Eskimo community has not for decades said to Governments that they do 
not want this because of their history.  The clause is, therefore, as clear as that. 
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Mr C.J. BARNETT:  One of the principles stated in proposed section 3(1) is that the Bill is supposedly for the 
welfare and best interests of a child who is an adoptee or a prospective adoptee.  How can there be a starting 
principle that the legislation is about the welfare of the child?  I agree that adoption is all about the child, yet 
proposed subsection (2) goes on to say that the best interests of that child are no longer at the forefront if the 
child is an Aboriginal child.  The Bill then states a cultural adoption principle.  The minister has come into this 
Parliament and laid down this legislation because Aboriginal people hold that principle.  What is this legislation 
about?  Is it about the child or about pandering to an Aboriginal point of view?  This legislation should be about 
the child, not about the colour of a person’s skin.  I would have thought that society in the twenty-first century 
had progressed beyond that.  This legislation is related to the colour of a person’s skin.  It is meant to be about 
the child.  I do not care what colour the child’s skin is and I do not care what culture the child comes from. 

This legislation is about the interests of the child.  If the child is Aboriginal and becomes available for adoption, 
or faces adoption for whatever reason, in the placement of the child consideration might well be given to issues 
such as Aboriginality, culture and age; for example, a seven or eight-year-old child as distinct from a newborn 
baby.  A whole lot of other considerations might be taken into account, such as the capacity of the adoptive 
parents to support the child, their income level, their housing and their ability to educate and care for the child.  
Why have a racial criterion in the Bill when the Bill is intended to be about the child?  The minister cannot see 
that she has compromised her first principle in this legislation.  The minister would get our support if this 
legislation were about the child, no matter his or her sex, age, ethnic origin, colour of skin or whatever else.  The 
legislation should be about the individual child.  No provision should impose on the legislation a view that the 
minister or the department might have about Aboriginal culture.  The legislation is imposing a value judgment 
above the interests of the individual child. 

Mr R.F. JOHNSON:  I will carry on from where The Leader of the Opposition left off.  He reminded me of a 
question I should ask the minister because it is pertinent to the clause.  How will the Aboriginal child placement 
principle be used when a young Aboriginal female gives birth to a child fathered by a 100 per cent white 
European father?  I am not saying that the mother would be of full-blood Aboriginal descent or from a diluted 
descent; she may be only 25 per cent Aboriginal but still recognised as Aboriginal.  How will the Aboriginal 
child placement principle be used in that situation?  Will it be used because the mother is part Aboriginal?  If so, 
it discriminates against the father who is 100 per cent European. 

Mr A.J. Carpenter:  You should listen a bit longer to get a better understanding of the complex issues.  That is a 
ridiculous and unbelievably uninformed question. 

Mr R.F. JOHNSON:  Is the Minister for Indigenous Affairs saying that a child who is born into that union is 
Aboriginal, part Aboriginal or not Aboriginal?  

Mr A.J. Carpenter:  First of all, let me explain that the language you used in your question would be offensive to 
many Aboriginal people.  I seriously counsel you to go away and update yourself because in 2002 the language 
you used is considered inappropriate in this type of discussion.   

Mr R.F. JOHNSON:  Some Aboriginal people are easily offended.  The minister can get up and speak when he 
wishes, because all he wants to do is berate me.  I am asking about the best interests of the child; his or her origin 
does not matter.   

Mr A.J. Carpenter interjected.   
Mr R.F. JOHNSON:  The member is using my time.   
I have asked the responsible minister a question about the Adoption Amendment Bill (No.2) 2002.  I want to 
know - it is a genuine question - whether the Aboriginal child placement principle will be used in a situation in 
which a child is born of a female who is of part Aboriginal descent and a male who is of 100 per cent European 
descent.   
Mr A.J. Dean:  There is no such thing!   
Mr R.F. JOHNSON:  What does the member mean when he says that there is no such thing - it happens all the 
time.  People of different ethnic origins have sex and they have babies.  Do not tell me that it does not happen, 
for goodness sake.  Of course it happens.  Immediately, members on the other side of the House assume that the 
child would be considered Aboriginal.  I would consider that child to be more white European than Aboriginal.  
My question is genuine: how will the process and the Aboriginal child placement principle be used in such a 
situation?   
Ms S.M. McHALE:  The combination does not matter.  First of all, it is important that the relinquishing parents 
give their consent.  The placements are considered and the adopting couples are determined.  This argument is a 
furphy.  It is offensive to many people -  
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Mr R.F. Johnson interjected.   
Ms S.M. McHALE:  It does not matter.  The principles will be considered.  Whether the person involved is an 
Aboriginal man or woman, or vice versa, the important factor is the recognition of Aboriginal culture.  If, as in 
the member’s example, the white man does not consent, there is no adoption.  Therefore, the issue is irrelevant.  
The member is making up examples because he does not want the principles.   
Mr C.J. Barnett:  What happens if the parents of an Aboriginal child are killed in a car accident?   
Ms S.M. McHALE:  The family would be approached and, in all likelihood, we would consider alternatives to 
adoption, such as parenting orders or having a member of the family look after the child.   
Mr C.J. BARNETT:  I want to pursue this issue, especially given that the minister does not seem to have a clue 
about the situation.  It is a sad reality that a significant number of young Aboriginal people die in motor 
accidents.  Why should the principle apply to an Aboriginal child whose parents have been killed in a motor 
accident?  Who will apply it?  Who will provide the consent?   

Ms S.M. McHale interjected.   

Mr C.J. BARNETT:  I am sorry, but Aboriginal people dying in traffic accidents, as do other members of the 
community, is a real occurrence.  The minister may have a bemused look on her face, but she has not considered 
that obvious potential.   

Ms S.M. McHale:  Quite frankly, I am surprised by the garbage that is coming out of your mouth.   

Mr C.J. BARNETT:  The minister can be insulting if she wishes; however, the Opposition expects her to have a 
rough idea about the legislation.  The Labor Party minister and her colleagues have come into this House and 
argued for absolute equality.  They have come into this Chamber and stated to the people of Western Australia 
that two homosexual men can adopt a child.  That is the Government’s principle of absolute equality.  Will the 
Labor minister explain why the Aboriginal child whom I cited in my example will not be given the same equality 
as children of every other colour, race, origin and religion who might become potential adoptees?  Why will 
Aboriginal children not be given the exact equality and range of opportunities as to who their adoptive parents 
might be?  I do not mind if the adoption agencies consider issues of culture, upbringing and the like.  However, 
for a Government that professes equality to enshrine a racial clause in legislation that is essentially based on the 
colour of one’s skin is something that would have happened 300 years ago and not in the twenty-first century.   

Several members interjected.   

The ACTING SPEAKER (Mr McRae):  I am not sure if members are aware that I have put the question that the 
clause be passed.   

Mr C.J. Barnett:  It is not your job to do that.   

The ACTING SPEAKER:  Leader of the Opposition, I put the question but nobody rose to their feet.  I will 
manage the business of the House, not you.   

Point of Order 
Ms K. HODSON-THOMAS:  I did not hear you put the question even though I have been paying a great deal of 
attention to the debate.   

The ACTING SPEAKER:  I have given the call to the member for Churchlands.   

Debate Resumed 
Dr E. CONSTABLE:  I refer to the question I asked the minister before question time.  I am not sure whether the 
break has given her an opportunity to respond.  Proposed section 3(1)(b) states -  

the principle that adoption is a service for a child who is an adoptee or a prospective adoptee.   

Let us again consider the definition of a principle.  A principle is a fundamental truth.  I gave a couple of 
examples of the principles that the Labor Party has spent much time on since the election in February 2001.  The 
first principle is that of one vote, one value, which I agree with.  It is a principle that has been put before the 
House and the public.  It is a principle, and it is seen as a fundamental truth.   

The second principle is equal opportunity and equality before the law.  It too is a principle that has been 
addressed by this House - legislation has been introduced since the change of government - and through 
community discussion.  They are two fundamental truths.  I am still having trouble wrapping my mind around 
the fact that proposed section 3(1)(b) is a principle and a fundamental truth, because it refers to the principle that 
adoption is a service.  That is not a fundamental truth; it is something that has been made up by the minister or 
the drafts people for the purpose of the legislation.  It is silly to say that a service is a fundamental truth.   
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Mr J.R. Quigley:  It is good.   

Dr E. CONSTABLE:  I am not commenting on whether it is good.  I am questioning whether it is a principle.  If 
the member wants to speak he should wait his turn and then get up and speak.  Government backbenchers sit 
there all day and muck around on their computers and only every now and then do they have something to say.  
They should get involved in the debate and read the legislation.  This is a serious discussion. 

Why is the provision to which I referred grouped with the principles?  It is an administrative nicety to call it a 
service.  There is also another agenda, because, if it is a service to children and not to anybody else, the 
Government has been able to fiddle around with equal opportunity legislation.  Does the minister understand that 
there is also a service to other interested parties; that is, prospective adoptive parents and birth parents?  If it is 
just a service to children - I do not mind if it is a service to children; however, I do not think it should be one of 
the underlying principles - the name of the agency should be changed from adoption services to an adoption 
service.  The agency will not be providing a service to all; rather, it will provide a service to one group of people 
in the community; namely, the children who need that service.  There is no question that children need such a 
service.  The minister cannot justify this measure as an important underlying principle.  It is a statement that has 
been bunged into the Bill.  I do not disagree with it, but it does not belong in the clause.   

Ms S.M. McHALE:  First, I refer to the Leader of the Opposition’s question in which he asked what would 
happen to a child if his or her parents died in a car crash.  Assuming that an adoption application was not in 
place, the family of that child would go to the Family Court and apply for a parenting order.  In the instance of 
one set of family members being Aboriginal and one set being non-Aboriginal, both sets will go to the Family 
Court.  However, in most instances, it is worked out before the case goes to the Family Court.  That is what 
happens when a car crash occurs and the children are left orphaned. 

In answer to the member for Churchlands’ points, the first recommendation of the Adoption Legislative Review 
Committee final report on the Adoption Act 1994 refers to section 3.  I cannot tell the member the contents of 
section 3, but I am sure it is not material at this point.  The recommendation was that section 3 be amended to 
include a statement that reinforces the notion that adoption is a service for the child.  That principle has its 
origins at least back in the review.  Those two principles are the paramount consideration to be taken into 
account. 

Dr E. Constable:  They are considerations, not principles. 

Ms S.M. McHALE:  The member knows as well as I that typically people talk about the triangle of adoption.  
There is the child to be adopted, the relinquishing parents and the adoptive parents.  They all have a part to play.  
The paramount consideration of those three is the child, and that is what is being said here.   

Dr E. Constable:  That is stretching a point. 

Ms S.M. McHALE:  I do not think it is.  All three parties have needs.  We are clarifying and reinforcing in the 
legislation that the paramount consideration above the needs of the relinquishing parents and adoptive parents is 
that this is a service for the child.  As I said in answer to a question from the member for Churchlands earlier in 
the debate, the department provides a service to relinquishing parents and to adoptive parents, but the 
paramountcy of adoption is the child. 

Dr E. Constable:  Because you have omitted the other parts of that triangle, it looks as though you do not want to 
provide services to them as well; by omission one can draw that conclusion. 

Ms S.M. McHALE:  Let me assure the member that that conclusion is not valid.  As we go through the Bill, the 
member will see that we have tried to protect as much as possible the rights of different parties.  They all have a 
part to play, but sometimes the rights of one party might conflict with the rights of another.  The overarching 
focus and concern must have regard to the child.  I do not think any of us would disagree with that.  The member 
does not think it is a principle, but we think it is important to have the principle stated in the legislation along 
with the other original statement principles. 

Dr E. Constable:  It is a statement that you want to put in the Bill, but it is not a fundamental principle.   

Ms S.M. McHALE:  We think it is a principle about the administration of the Act.  We think that the paramount 
consideration to be taken into account in the administration of this Act comprises those two points. 

Dr E. Constable:  That is your value judgment at best, but it is not a principle.   

Ms S.M. McHALE:  We think it is a principle, but the member does not - fair enough.  However, it is recognised 
that four or five years ago the legislation had to be reinforced to make it very clear that above all else the 
paramount consideration in adoption is the service to the child.   

Dr E. Constable:  If you line it up against the principle of one vote, one value, it does not stand up as a principle. 
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Ms S.M. McHALE:  That is the member’s view.   

Clause put and passed. 

Clause 5:  Section 4 amended - 
Dr E. CONSTABLE:  Will the minister clarify the definition of “adoption applications committee”?  There has 
been a change because the existing legislation states that an adoption applications committee means a committee 
appointed under section 12.  The indefinite article “a” has been changed to the definite article “the”, which is 
interesting because exactly the same change occurred in the last piece of legislation in which I was involved.  
Why has that change been made?  I assume that there were a number of committees before and now there will be 
only one; if so, can the minister tell us a little of the nature of the committee and particularly explain why it is 
seen as important to make the change of article in the legislation?   

Ms S.M. McHALE:  The potential for more than one committee has existed, but in reality there has not been 
more than one committee.  Perhaps I might make a general statement.  By far the majority of the 80-plus 
recommendations with which we are dealing arose out of the review.  I think about 75 of the applications have 
their origins in the review.  The legislation to deal with them is finally before this House.  Except for a few fairly 
significant recommendations, there is nothing new in the package of amendments that we are bringing forward.  
It is important that we remember that, because the recommendations have been through previous government 
Cabinets and were endorsed by the previous Government.   

Dr E. Constable:  They have not been here.   

Ms S.M. McHALE:  No, they have not.  I value the input of the member for Churchlands because it is important 
to have the material on the public record for future reference.  There has been only one adoption applications 
committee.  In the way in which the Act is currently written, there is potential to have more than one committee, 
but in reality there has not been more than one.  The review acknowledged the central role of the adoption 
applications committee and the importance of having all applications assessed by the one committee.  Therefore, 
the review recommended that the amendment be made so that it was very clear that there would be only one 
applications committee to ensure that all applications would be assessed by one committee and essentially to 
ensure equity of service.  The recommendation was made under the Adoption Legislation Review Committee 
recommendation No 60.  My understanding is that the previous Government supported this recommendation.  
The provision ensures consistency of standards in the assessment of applications.   

If the member would like to know who is on the adoption applications committee, I understand that the 
committee comprises departmental staff and one independent representative.  The committee has capacity for 
eight members, but I do not think eight people are currently on the committee.  I believe that the committee is 
not balanced in that the majority of people on it are from the department and only one person is independent. My 
intention is to expand the membership of the committee to the full eight members to ensure a greater balance of 
independent, non-departmental people on the committee.   

The recommendation arising out of the review confirms the value of having one committee.  One committee has 
been in existence since 1994-95 and certainly one committee can manage the workload.  That is the background 
to the amendment. 

Mr R.F. JOHNSON:  The clause mainly relates to definitions and new definitions that will be used throughout 
the rest of the Bill.  I do not intend to spend too much time speaking on this clause because we will be speaking 
in more detail on clauses in which these definitions will be used.  I will pick up one point the minister just made.  
The minister said that the adoption applications committee would have or does have eight members.  

Ms S.M. McHale:  The current provision is for eight members; however, I do not think there are eight members 
currently on the committee.  

Mr R.F. JOHNSON:  I am concerned about departmental members outweighing or outnumbering other 
interested people on that committee.  One could argue, and this is no reflection on the department or individuals 
who work for that department, that those departmental representatives already have set views on certain matters 
and may not take into account exceptional circumstances or particular variations in applications.  It is important 
that other members of the community serve on that committee.  I would like somebody from Adoptions 
International of Western Australia to be a member of that committee.  Does the minister envisage one of those 
positions being filled by a representative of Adoptions International? 

Ms S.M. McHale:  I am currently considering who we can ensure will go on that committee.  That is one 
consideration.  I cannot say who will be on it, because there are a number of organisations.  I take the member’s 
point.  There is a perception that the department is anti-adoption.  We can explore that issue later.  I do not think 
that is the case.  However, the department can improve its services to all parties of adoption.  I think we have 
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already.  That has been demonstrated in the increase in the number of overseas adoptions that have occurred in 
the past year.  Whether Adoptions International, the Adoption Research and Counselling Service, Adoption 
Jigsaw WA or the Association Representing Mothers Separated from their Children by Adoption -  

Mr R.F. JOHNSON:  That is what worries me a bit.  I thank the minister for interjecting and providing a 
response.  What concerns me is that there is a perception in the general community that the department is anti-
adoption.  I do not know whether that is true, but the perception exists.  The minister would not be properly 
balancing that committee if half its members were departmental staff and the rest were representatives of 
organisations such as Adoption Jigsaw WA, which we all know is anti-adoption.  What is the point of somebody 
from Adoption Jigsaw WA being on that committee when that organisation is anti-adoption?  That organisation 
is basically made up of children who have been adopted and relinquishing mothers, who are opposed to 
adoption.  They would sooner see the age limit of people who may adopt lowered than increased.  That 
committee would not be properly balanced if that were the minister’s view.  I am a bit of a sceptic.  The minister 
responded to my question by way of interjection.  I get a feeling that the minister may not find room on that 
committee for a representative of Adoptions International.  I would be concerned if that organisation, which 
plays an integral part in international adoptions, which are the majority of adoptions that now occur in Western 
Australia, was not represented on that committee.  It is essential that that organisation form part of that 
committee.  I would appreciate the minister’s comments on that issue.  I hope that she is taking on board my 
comments and recognises the emphasis I have put on the argument that the committee should have a 
representative from an organisation such as Adoptions International.  The committee should not have 
representatives from organisations such as Adoption Jigsaw WA; it would not be appropriate because such 
organisations are one-sided.  If representatives of those organisations were to sit on that committee alongside 
departmental officers, it would not be the truly balanced applications committee that it should be.  

Ms S.M. McHALE:  The applications committee currently includes a departmental director, the manager of 
adoptions, two team leaders, a senior psychologist, a senior cultural adviser and an independent member who is a 
psychologist.  That has been the composition of the committee since 1995.  When I found out the composition of 
the committee, I thought it was departmentally heavy.  Eight is a good number for that committee; we do not 
need to add to that.  My proposal is for two departmental people to be removed from the committee, which 
would then provide a committee make-up of four departmental and four non-departmental members.  I do not 
think the committee necessarily takes a broad view.  I am happy to put on record that I am doing that.  However, 
few applications are rejected.  Notwithstanding the view that the department might be anti-adoption, applications 
are rarely rejected.  I do not know whether that provides some comfort to the member for Hillarys in terms of 
trying to disabuse him of the view that the department is anti-adoption. 

I cannot provide a definitive answer on who will be on that committee, because we are not yet at that stage.  I 
have discussed with the department the possibility of the committee including representatives of Adoptions 
International, ARCS, Adoption Jigsaw WA and ARM.  All those organisations have views.  The Government 
will make the committee more broadly representative.  There will be eight members.  The composition of the 
committee is yet to be determined.  I refer to a comment made by the member for Hillarys.  Did the member for 
Hillarys say that ARM was anti-adoption, or did he refer to Adoption Jigsaw WA? 

Mr R.F. Johnson:  Adoption Jigsaw WA.  

Ms S.M. McHALE:  All organisations have the right to express a point of view.  We should not categorise them 
as being anti or pro adoption.  A number of letters have been printed in newspapers over recent weeks, which has 
stirred up emotions.  Each person who has been involved in and had experience with adoption has his or her own 
set of experiences.  We should respect all those experiences.  There is no one right or wrong view in adoption.  
People have different responses and experiences.  It does not help the debate by saying that somebody is anti or 
pro adoption.  I wanted to put that on record.  

Mr R.F. Johnson:  The point I was making was that commonsense would surely suggest that we should have 
people on that committee who are in favour or supportive of adoption.  There would be no point in having 
someone who is completely negative about adoption on a committee that looks at adoption applications.  

Ms S.M. McHALE:  Looking at this question logically, if the department were anti-adoption and if six of the 
seven members of the applications committee were representatives of the department, one would expect more 
applications to be rejected.  I am informed that the majority of applications are accepted.  That is the position 
with the applications committee.  It has been like that since 1995.  The Government wants to broaden the 
representation on that committee.  For the sake of ensuring continuity of applications and standards, one 
committee is adequate.  
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Dr E. CONSTABLE:  I raise with the minister the definition of carer in clause 5(2).  There are two issues.  I 
hesitate to raise one issue, because we might get into another of the discussions that we had earlier on whether a 
number should be 53 or 54.  The mysteries of drafting present themselves once again.  This subclause seeks to 
amend the definition of carer by deleting the word “child” and substituting a few words, the first of which is 
child.  Is this a new sort of child?  Are we getting rid of the old sort of child?  I ask the minister to explain that 
mystery to me.  We will try not to take up as much time as was taken on debate on the number 53.  It seems 
peculiar that the amendment deletes a word and then puts it straight back in as the first word of a few that are to 
be substituted.  I ask the minister to clarify that matter for me.   

There are some interesting elements to the substance of the definition.  Will the minister look at it for me?  As I 
understand it, applicants only fall under the definition when they have had the care of a child, such as with 
fostering.  This possibly applies to people who have been fostering a child because they have had the daily care 
of a child after having had it placed with them by the department.  The minister can correct me if I am wrong, 
but there have been allegations that some birth parents have been giving their children to couples to care for 
them for a number of years.  That allows carers to use a backdoor method for adoption.  I would like the minister 
to explore that issue.  Such a method would allow carers who have been looking after a child for a number of 
years to avoid the selection criteria and the strict processes that other people have to go through.  I have specific 
questions for the minister about this.  Is the minister concerned that money may have changed hands in these 
circumstances?  There have been a number of such instances reported in the media recently.  Is the minister able 
to give any specific examples of how carer adoption provisions have been misused?  If so, how many cases of 
misuse of carer adoption provisions is the minister aware of?  This is a very important issue and if there is a 
loophole we have to make sure that we deal with it closely. 

Ms S.M. McHALE:  I may not have made a note of all the member’s questions.  She can remind me of them.  
Removal of the word “child” and its subsequent insertion is a drafting requirement. 

Dr E. Constable:  Old child with new child! 

Ms S.M. McHALE:  That is right.  We are not removing the child, we are removing the semi-colon.  Under 
drafting provisions, we cannot just to remove a semi-colon.  A word must be removed with it.  The word “child” 
and the semi-colon must be deleted together.  The word “child” is then reinserted. 

Dr E. Constable:  There is only one child? 

Ms S.M. McHALE:  Only one.  It is unlike the previous amendment.  Is the member happy with that? 

Dr E. Constable:  Yes.  The minister can see that I am reading the Bill very closely. 

Ms S.M. McHALE:  I am impressed.  I have gone through this previously so I know why we are not removing 
the word “child”. 

The member asked about carers.  It is a very important point of discussion.  As I understand it, there have been a 
few, but not many, cases involving a private arrangement in which a child is handed over at birth and, 
subsequently, the family wants to adopt the child.  This provision is intended to enable carer adoptions provided 
the care placement was arranged or approved by the department. 

Dr E. Constable:  Can people privately make an arrangement before approval? 

Ms S.M. McHALE:  They could.  Clearly, the department does not really like that.  When there has been a 
private arrangement and an application is made to the department for adoption, it is important for the department 
to assess the adoptive parents as suitable for adoption.  That is notwithstanding that they could have been looking 
after a child for several years. 

Dr E. Constable:  Are birth parents able to make a decision to place a newborn child with carers without 
approval at the time?  

Ms S.M. McHALE:  Yes.  It would be a private arrangement that the department would not know about. 

Dr E. Constable:  What if they made the arrangement and the department did know about it?  Can the department 
say that they cannot do that? 

Ms S.M. McHALE:  The honest answer is that the department would not necessarily know about it. 

Dr E. Constable:  What would happen if the department did know?  Can the arrangement still be made even if 
the department does not approve of those people? 
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Ms S.M. McHALE:  The member is asking what the department would do if it knew about the arrangement.  
There is provision in the Child Welfare Act for the department to assess a couple as suitable carers.  It would not 
necessarily be an official foster care arrangement. 

Dr E. Constable:  Once the department discovers a private arrangement, must it then make an assessment? 

Ms S.M. McHALE:  I am advised that when it involves people who are not relatives, an application has to be 
made to the department for an arrangement to be approved. 

Dr E. CONSTABLE:  This is a very important issue.  I would like the minister’s response to a number of points I 
raised earlier.  On that last point, if a parent wants to place a child with someone who is not a relative, the parent 
must seek the advice of the department.  Can the placement be made anyway? 

Ms S.M. McHale:  If a child is under six years of age, an application must be made to the department or the 
Family Court for approval or a parenting order. 

Dr E. CONSTABLE:  Can a child not be placed with just anyone without the department knowing? 

Ms S.M. McHale:  No, not when it involves people who are not relatives. 

Dr E. CONSTABLE:  I also raised some other issues.  Has the minister any evidence that money has changed 
hands in any of these arrangements?  The minister started to answer my question about the number of times this 
has occurred.  How many cases are there each year?  Is it 10, 20 or 30?  How prevalent is the practice of parents 
handing over their children to someone else, whether or not that person is a relative? 

Ms S.M. McHALE:  It is very unusual for this to occur.  I assure the member that this is not happening in the 
streets of Perth.  I am advised that the department is aware of two cases in the past three to five years. 

Dr E. Constable:  To non-relatives? 

Ms S.M. McHALE:  They have come to the department as adoption applications and the department has not 
previously been aware of the arrangements. 

Dr E. Constable:  I gather from the minister’s answer so far that there is no evidence of money changing hands? 

Ms S.M. McHALE:  There is no evidence of money changing hands.  It would be contrary to the Act.  People 
cannot make financial arrangements with a view to adopting a child.  It would be an offence under the Act. 

Clause put and passed.   

Clause 6:  Section 4A replaced - 
Mr R.F. JOHNSON:  This clause refers to schedule 2A of the 1994 Act.  Perhaps the minister could tell me what 
effect repealing section 4A will have on this legislation?  

Ms S.M. McHALE:  My understanding is that there is a difference between the presumption of paternity as it 
applied to the Adoption Act and as it applied to the Family Court Act.  This amendment makes the presumptions 
of paternity entirely consistent with those in the Family Court Act.  Schedule 2A of the current Act sets out the 
presumptions of parenthood.  Rather than having pages and pages of the presumptions of paternity in the Act, 
there is generally a rule that one provision of an Act is not replicated in another.  This amendment clarifies and 
simplifies the Act.  It does not make any material difference to the presumptions of parentage.  It merely 
simplifies statements about presumptions to say that the statements are set out in the Family Court Act, and they 
apply in this instance.  

Mr R.F. Johnson:  Are they simpler than those contained in the 1994 Act?  

Ms S.M. McHALE:  Probably not, knowing the legislation.  They are in fact quite similar, but the point is more 
about a drafting principle of not replicating something that is in another Act - the Family Court Act - in the 
Adoption Act.  

Clause put and passed. 

Clause 7:  Section 9 amended and a transitional provision - 
Dr E. CONSTABLE:  This clause refers to the licensing of private adoption agencies, which is an interesting 
issue.  I understand that no private adoption agencies are licensed in Western Australia, and that all the adoption 
services occur through the department.  

Ms S.M. McHale:  That is correct.  
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Dr E. CONSTABLE:  Knowing that, I would like the minister to explore a few issues.  These amendments, as I 
read them, allow the minister to set a time period for people to apply, so that the department can advertise.  Is 
that correct?  

Ms S.M. McHale:  Under the proposed amendment, yes it is.  

Dr E. CONSTABLE:  I know that a number of organisations have a great deal of interest in this.  I am sure the 
minister is aware of those agencies as well.  For instance, Adoptions International of Western Australia has, I 
understand, been waiting for 15 months for an application form for this very purpose, under the existing 
legislation.  It is really important to clarify at this time, for agencies or groups that are interested in this aspect of 
the new legislation, whether the Government intends to go forward and call for applications.  In other words, 
would these new provisions ever be used?  It would be very useful if the minister could clarify her intentions.  

I will take it one step further.  I understand, for instance, that the Adoption Research and Counselling Service 
does some work that is contracted to it by the department.  The minister should correct me if I am wrong.  For 
instance, I understand it does all the pre-relinquishing counselling.  An agency may be involved, not just in full 
services, but in aspects of the services, such as counselling for relinquishing mothers, which to me is an 
extremely important part of the whole process.  Every step along the way is very important, and this is just one 
of those important steps.  Under this legislation, would an agency such as ARCS that is doing that work need to 
have a licence to do that, or to be accredited in some way?  ARCS is part of the adoption process if it is 
providing that service.  As I read it, I think it would have to, but I would like to know what the intention is.  

Ms S.M. McHALE:  It is unacceptable that Adoptions International of Western Australia has had to wait 15 
months for an application form.  I just wanted to state that, and deal with it, although I think the organisation has 
been waiting for a lot longer than that.  

Dr E. Constable:  That is the time since the organisation requested the form.  It has been waiting a lot longer than 
that.  

Ms S.M. McHALE:  The idea behind the amendment is that the decision to have a private adoption agency 
should be a policy decision of the Government of the day, and that when that policy decision is made, the 
provision of those services should be put out for expressions of interest in an open and transparent way.  It would 
give other organisations an opportunity to lodge an expression.  It is there in the legislation, and there may well 
be a possibility of this happening some time in the future.  I do not have a view at the moment, however, about 
whether we will need a private adoption agency in six months or 12 months.  

Dr E. Constable:  Why is the Government bothering to put it in the legislation if the minister is not sure that it 
will be used?  

Ms S.M. McHALE:  The alternatives are to leave it as it is or to take it out and not have any provision for a 
private adoption agency.  They are the two options - it is either left as it is or the Government resolves never to 
have a private adoption agency and does not even put the provision in the legislation. I have not made that policy 
decision; I have decided to leave it in.  However, if it is left in, is it open to agency A, organisation B or 
organisation C to put in applications, and they will be assessed?  It is far better, as we do when we call for 
expressions of interest for providing other services, that we test the field to see who could provide that private 
adoption agency.  That is the logic behind it.  I could have said that there would never be a private adoption 
agency, and taken it out of the Act.  I have not done that.  

Dr E. Constable:  What about my question about ARCS providing some of the services now?  Why should that 
agency not be required to have a licence to provide those services? 

Ms S.M. McHALE:  I will take advice on that, because at the moment ARCS does not need a licence.   

Dr E. Constable:  I know it does not need a licence, but if this provision exists, why should it not have to have 
one?  

Ms S.M. McHALE:  Because ARCS is providing that service on behalf of the department.  The department, in 
theory, could provide those services itself, but it has contracted out that part of the process to an organisation 
acting on its behalf.  A private adoption agency would not necessarily be carrying out services on behalf of the 
Government.  A private adoption agency would be just that.  

Debate interrupted, pursuant to standing orders.  
 


